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LABOUR CONTRACT IN UKRAINE (YkaageHHsi KOHTPaKTy B
Ykpaini)

The Labour Code of Ukraine (the Code) ™M, adopted in 1971, is the primary
source of law governing employment relationships in the Ukraine. The other
sources of labour and employment law in Ukraine are: the Constitution of Ukraine
and the labour regulations issued by the Cabinet of Ministers of Ukraine, the
Ministry of Labour, and local state administrations. The Code regulates all kinds of
labour relations, such as conclusion and termination of labour contract, rights and
responsibilities of employees and employers, labour safety rules, invalidity of
employment and collective agreements, etc.

Article 43 of Ukrainian Constitution % guarantees to each citizen of working age
the right to labour (work), including the possibility to earn one's living by labour that
he or she freely chooses or to which he or she freely agrees. The State creates
conditions for citizens to fully realize their right to labour, guarantees equal
opportunities in the choice of profession and of types of labor activity, implements
programs of vocational education, training and retraining of personnel according to
the needs of society. Under the current Labour Law, employees are protected from
illegal termination of labour relationship.

Ukraine as a member of the International Labour Organisation (“ILO”), has
signed and ratified a number of ILO conventions that supersede conflicting or
overlapping provisions of Ukraine’s labour laws. The ILO is a specialized agency
of the United Nations that deals with labour issues pertaining to international labour
standards. Its headquarters is in Geneva, Switzerland. Its secretariat — the people
who are employed by it throughout the world — is known as the International
Labour Office ¥ Ukraine has been a member of ILO since May 12, 1954 and ratified
61 ILO conventions. At the time of her independence in 1991, Ukraine was elected
to the Governing Council - for the period 1996-99 and 1999-2002. In June 2012 the
Ministry of Labour and Social Policy of Ukraine and the International Labour
Organization signed the new Decent work program in Ukraine for 2012-2015. The
main objective of this program is to promote decent work as a factor of productivity



and as a key element of social and labor branch of Ukraine. The program defines the
main objectives and expected results of joint activities implemented jointly with the
ILO tripartite partners of Ukraine [ Ukraine has entered into a number of bilateral
and multilateral international agreements that contain provisions on labour,
employment, and social protection.

According to the article 2 of the Code, employees realize the right to work
through an employment contract of work in the enterprise, institution or
organization. The Labour Code distinguishes between employment agreements,
which are indefinite in duration and may be reached in the form of an oral agreement.
Alternatively, it is possible to conclude an employment contract, which is a special
form of employment agreements. In a labor contract, the resolution of certain issues
may be determined by the parties.

Avrticle 9 of the Code, states that provisions of a labour contract may not deprive
an employee of the rights and benefits that are guaranteed by the labour laws of
Ukraine. A labour contract may be used only if it is expressly authorized by law, and
it always must be executed in writing. In contrast, although it is common for a
written labor agreement to be concluded by the parties, the absence of such an
agreement does not prevent an employment relationship from being established.
When a written labour agreement does not exist, the parties are bound by an implied
labour agreement, and the relevant provisions of the Code strictly regulate the
employment relationship.

In general, there are three types of employment agreements: 1) indefinite term;
2) fixed term; and 3) as being fit for the duration of a particular job. Article 23 of the
Code states that a labour agreement may be concluded for a limited term only if the
nature of the employee's work and/or “the employee's interests” make it impossible
to establish an employment relationship for an unlimited term. This provision affects
only a labour agreement, and is not applicable to a labour contract.

Pursuant to Article 21 of the Code, the parties to a labour contract have
discretionary powers to determine the term of such a contract. Other provisions,
upon which the parties may agree in a labour contract, include: validity period,
rights, liabilities and responsibilities of the parties, salary, conditions of material
security and organization of employee’s work, conditions of termination of the
contract. The principal advantage of a labour contract is the discretion that the parties
of the contract may exercise with respect to the terms and conditions of the
employment. On the other hand, the principal disadvantage of a labour contract is
that, unlike a labor agreement, it may be concluded only if it is expressly authorized
by law.

Law of Ukraine “On Equal Rights and Opportunities for Women and Men
forbids discrimination against employees based on gender, race, ethnicity, religion,
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or “political or economic orientation”. Pursuant to the article 6 of this law gender-
based discrimination is prohibited. Special protection of women during pregnancy,
childbirth and breastfeeding shall not be considered gender-based discrimination.
Human Rights Watch recently reported that these laws are poorly enforced, and that
sexual harassment is prevalent 1. Because women can take up to three years off
after the birth of a child and employers very often express hiring preferences for
men. It is a pity, but this question is still not so well regulated by law and some
provisions of Ukrainian labour legislation are merely formal with little compliance
in practice.

Criminal legislation of Ukraine prescribes liability for the criminal offenses
against electoral, labour and other personal rights and freedoms of the human being
and the citizen. It is necessary to pay special attention to the following criminal
norms: “Gross violation of labour law”, “Gross violation of an employment
contract” (articles 172, 173 of the Criminal Code of Ukraine (CC of Ukraine). For
example, according to provisions of article 172 of the CC of Ukraine, unlawful
dismissal of an employee for personal reasons, and also any other gross violation of
labor law, - shall be punishable by a fine up to 50 tax-free minimum incomes, or
deprivation of the right to occupy certain positions or engage in certain activities for
a term up to three years, or correctional labor for a term up to two years. The same
actions committed in regard of a minor, or a pregnant woman, or a mother with a
child under 14 years of age or a disabled child, - shall be punishable by a fine of 50
to 100 tax-free minimum incomes, or deprivation of the right to occupy certain
positions or engage in certain activities for a term up to five years, or correctional
labor of a term up to two years, or arrest for a term up to six months!,

Consider the following as an example in point. A mother with a child under 14
years of age tries to find a job. She has the relevant education required for her
prospective job, an experience of work and all the possible recommendations. An
employer agrees to conclude an employment agreement with such a woman in the
form of employment contract. A labor contract is concluded in a written form, for a
definite period of time, it settles all rights and obligations of the parties in details,
including organization of work, remuneration terms, liabilities and other conditions.
It looks like the labour contract is a form of employment agreement, having a lot a
of advantages. But from another side it also gives an opportunity for an employer to
terminate the labour relations without any difficulties. For example, if a contract
with such a woman mentioned above is concluded for one year, it can be terminated
according to the second part of article 36 of the Labour Code of Ukraine because of
the completion of validity period of the contract. It means that such women have no
guarantees of long-term employment. This, we assert, contradicts the provisions of
the second section of article 172 of the Criminal Code of Ukraine.



In order to avoid conflicts while entering into labour contracts it is better to
include in the provisions of the contract reasonably phrased clauses regulating the
employee's conduct and the conditions of work during employment. As a closing
remark, it is pertinent to mention that Ukrainian labour legislation is not perfect and
needs reforming to not only reflect but give corrective treatment where necessary to
the current realities and vagaries of the Ukrainian labour market.
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